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“Property in a thing consists not merely in its 
ownership and possession, but in the unrestricted 
right of use, enjoyment, and disposal. Anything 
which destroys any of the elements of property,   
to that extent, destroys the property itself.” 
       —Richard B. Sanders (former Washington 

     State Supreme Court Justice) 

Perpetual conservation easements can 
be categorized in what historically was 
considered the “rule of the dead hand.” 

It was so well understood during the founding 
of the U.S. republic that many original states 
included language within their constitutions 
which disallowed perpetuities. Perpetuities 
were understood to be contrary to the genius 
of a free state. This long recognized rule pre-
vents perpetual control of property by an indi-
vidual who is dead. Obviously a man needs, 
and is rightfully granted, to state his will to his 
direct descendants and for a limited time con-
trol or direct the descent of his estate. But to 
grant perpetual control through the rule of the 
dead hand, you rob the living of the constitu-
tionally guaranteed right to self-government 
and self-determination. 
      The Constitution of North Carolina, Arti-
cle 23 of the Declaration of Rights of Dec. 18, 
1776, reads: “That perpetuities and monopolies 
are contrary to the genius of a free state, and 
ought not to be allowed.” 
      The Wyoming Constitution, Article I, 
Sec. 30, states: “Perpetuities and monopolies 
are contrary to the genius of a free state and 

shall not be allowed.” 
      Tax-funded conservation easements rep-
resent a form of subsidy which should never 
be justified in terms of the interest of the 
immediate beneficiary, and other general 
benefits should be verifiable. Benefits 
expressed by many state- or federally spon-
sored easements are largely speculative and 
ambiguous based on assumptions that 
because a development right exists, that in 
and of itself is a threat to habitat. 
       “Preservation payments” based on these 
assumptions lack the burden of proof, which 
would provide a basis for comparing “costs” 
and “benefits.” If short-term or long-term 
development potential and plans are not sub-
stantiated on a case-by-case basis, then there is 
no ground for economic calculation to com-
pare costs and measure benefits. For example, 
if you pay a landowner not to plow up ground 
that he is not planning nor likely in the future 
to do, the benefits are negligible while the costs 
remain exorbitant. And because these 
imposed regulations permanently prohibit 
development of the property, it remains 
impossible to prove that the development pro-
hibited ever would have taken place. 
      By their very design and nature, conserva-
tion easements impose in perpetuity deed 
restrictions on property permanently seques-
tering working lands, creating a complex 
split-estate contractual relationship between 
landowners, land trusts, and/or the state or 
federal government. Because permanent deed 

restrictions are imposed on these lands, the 
owner of the property is essentially ceding his 
sovereign jurisdiction over his interest in his 
property, which accrues an unsustainable cost 
burden in perpetuity to the taxpayer. 
      “Ownership is power of disposal, and when 
this power of disposal is divorced from its tradi-
tional name and handed over to a legal institu-
tion which bears a new name, the old 
terminology is essentially unimportant in the 
matter. Not the word, but the thing must be 
considered. Limitation of the rights of owners as 
well as formal transference is a means of social-
ization. If the state takes the power of disposal 
from the owner piecemeal, by extending its 
influence over production; if its power to deter-
mine what direction production shall take and 
what kind of production there shall be is 
increased, then the owner is left at last with 
nothing except the empty name of ownership, 
and property has passed into the hands of the 
[s]tate.”—Ludwig Von Mises (1881-
1973),“Socialism: An Economic and Sociologi-
cal Analysis” (Indianapolis: Liberty Fund, 1981, 
chapter 2 p.45 The State of Economic Activity). 
       Perpetual easements put a landowner on a 
trajectory to hold a deed which represents an 
empty shell of property. In the late ’90s Wash-
ington state Supreme Court Justice Richard B. 
Sanders wrote a Fifth Amendment treatise 
which included the following definition of 
property rights: “Property in a thing consists not 
merely in its ownership and possession, but in 
the unrestricted right of use, enjoyment, and dis-
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I
 learned a lot in New York City decades ago. 
Met loud and pushy people, most with big 
hearts and strong dreams. They dragged 

me hither and yon, and called me names like 
Birmingham Blackie, Ambassador Without 
Portfolio and The Mark of Adequacy. My 
own new name is “The Relic with a Rolodex” 
because I am not fond of A.I. and the digital 
world, and neither am I able. 
      Even with all the American drama for a 
poorly educated Brit, I really started to learn 
after I left the Big Apple 
and landed in the high, 
cold desert. My previous 
job before salvation was as 
a boat puller on a tuna 
boat traveling at seven 
knots from Port Angeles, 
Wash., to Eureka, Calif., 
then on to Hawaii, Mexico 
and finishing the four-
month contract in 
Alaskan waters.  
      I failed. I couldn’t last 
that long. After a massive 
(and seemingly) endless 
21-day storm, I was hallu-
cinating, suffering from malnutrition because 
I could only eat one Shredded Wheat biscuit 
soaked in water each day, and reciting Shake-
speare on the deck while tied to the mast. At 
that point the captain had few choices (one 
was throwing me overboard) and had to turn 
the boat around and toss me off on the docks 
near Sausalito.  
      I knew that Nevada had no coastline and 
was the dryest state in the Union; so in pitiful 
shape and with no prospects, I headed due 
east. That was the smartest thing I ever did 
and an enormous blessing—especially after a 
group of concerned ranchers and scientists 
chose me to birth RANGE in 1991. Their aim 
was to share honest stories about natural 
resource providers, especially cowboys and 
sheepherders, and help alleviate outside pres-
sures against the most important people in 
the world who make all our lives better.     
      After 35 years, things have changed. 
Names can’t hurt you, but actions can, and 

the world has become strange. In Washing-
ton, D.C., recently, Louisiana Sen. John 
Kennedy, during a speech on the Senate floor 
on October 3, highlighted a Democrat-pro-
posed $1.5 trillion spending package before 
they would sign on to a simple continuing 
resolution to keep the government open for a 
few weeks. That package included health care 
for illegals and very odd foreign aid initiatives.  
       The senator said: “This includes using mil-
lions of dollars for circumcisions and vasec-
tomies in Zambia, transgender programs in 
Nepal, LGBTQ activities in the Western Balka-
ns and Uganda, cooking classes and dance 
focus groups for male prostitutes in Haiti, 
electric buses in Rwanda, and a pride parade 
in Lesotho. We promise each of those is real.” 
      President Trump, who supports ranchers, 
farmers, loggers, miners and all Americans, 
had cut that government waste soon after he 
got back into the White House on Jan. 20, 

2025. But the Democrats, 
led by Senate Minority 
Leader Chuck Schumer, 
shut down the govern-
ment on October 1 (the 
start of the 2026 fiscal 
year) in order to force 
House Republicans to 
accept that same wish list 
which still included all 
those foreign “gifts” to 
countries that probably 
didn’t want or need 
them—with Americans 
footing the bill. 
    The “Schumer Shut-

down” followed the temporary appropriations 
legislation for FY 2026—crafted and easily 
passed by members of the House to allow 
time to debate some serious issues. At press 
time, the government was still closed and the 
last thing Sen. Kennedy said was, “We’ll give 
you $1.5 trillion when donkeys fly.”   
      Which brings us back to RANGE.  
      Our new publisher, Rachel Dahl, is good. 
She is savvy. She understands the new world   
and comes from ranching, with experience in 
academia, politics and government. She can 
take us out of the storm but will need your 
help. RANGE costs a lot to produce and is a 
tough row to hoe so please help her bring in 
new subscribers while spreading the word 
that RANGE continues as an advocate for 
cowboys, sheepherders and other great 
resource providers. RANGE is no noise. No 
exhaust. No giant egos. No flying donkeys. 
Just heart, truth and a good work ethic, while 
caring about critters and country.  n 
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posal. Anything which destroys any of the ele-
ments of property, to that extent, destroys the 
property itself. The substantial value of property 
lies in its use. If the right of use be denied, the 
value of the property is annihilated, and owner-
ship is rendered a barren right.” 
      In the Federalist Papers number 79, 
Alexander Hamilton stated, “In the general 
course of human nature, a power over a man’s 
subsistence amounts to a power over his will.” 
Or to put it another way, “He who pays the 
piper calls the tune.” 
      Proponents of perpetual easements want 
to believe that it is their right to bind rights in 
property to generations unborn. A govern-
ment established to protect and preserve 
property rights—as ours was—should never 
traffic in the trade of limiting the rights of 
property in the private domain. As the legisla-
tor Frederick Bastiat said in 19th century 
France, “Everyone is living under the present 
delusion that they can enrich themselves at the 
expense of everyone else.” 
      Our Founders stressed that liberty cannot 
be maintained without a frequent recurrence 
to fundamental principles. The Virginia Dec-
laration of Rights, May 1776, penned by 
George Mason states: “That no free Govern-
ment, or the Blessings of Liberty can be pre-
served by any People, but by a firm adherence to 
Justice, Moderation, Temperance, Frugality, and 
Virtue and by frequent Recurrence to funda-
mental Principles.” 
      I understand that some folks who enroll 
into a perpetual easement can have financial 
and other pressures making for difficult cir-
cumstances and may feel stripped of other 
alternatives. Nonetheless, government-funded 
perpetual easements break from first princi-
ples of good government and should not be 
encouraged by a free people. The general 
application of such programs would place 
our lands into a feudal state and make people 
serfs on the land. A generation having forfeit-
ed operational control and potentials to the 
rule of a dead hand and the oversight of an 
omnipresent state could be likened to Esau, 
who sold his birthright for a pot of stew, and 
though he sought repentance with tears, 
found none (Heb. 12:17). 
      “The earth belongs in usufruct to the living: 
that the dead have neither powers nor rights 
over it,” stated Thomas Jefferson in a letter to 
James Madison on Sept. 6, 1789.  n 

Nathan and family raise registered feeder calves 
in Montana. He is the manager of Landmark 
Resource Firm, specializing in policy research, 
technical writing and property rights.
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